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1. Introduction

In recent times, Ronald Dworkin’s attack on legabifivism has been the
object of theoretical and historical reconsidematidirected to reassess the scope
and importance of its main tenéts.

Brian Leiter? for instance, has maintained that Dworkin’s cistics to legal
positivism have been substantially met, so thag pmuisprudents, we should
make use of Virgil's famous suggestion to Dantet «is not talk of them, but
look and pass%In other words, everybody interested in jurispnue should
know those criticisms but regard them as the ceféaures of a past and
already over debate.

Scott Shapird,in turn, has defended the view that Leiter is gartgally right
when commenting on the “first act” of the Hart-Dwior debate, which is
focused on the theses Dworkin propounds in “The éllad Rules I”, but he’s
wrong for omitting consideration of the second efcthe saga, lurking in “The
Model of Rules II” and taking full shape lraw’s Empire’ In this second act,
one can appreciate a significant change of focidworkin’s critique: «whereas
the first critique seeks to exploit the allegedtfitat judges often take the
grounds of law to be moral in nature, the secoitajae tries to capitalize on the
alleged fact that judges often disagree with onsthaar about what the grounds
of law are»® The first critique, as is known, is aimed at ditag legal
positivism by emphasizing the fact that judges roftsse moral principles in
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deciding legal cases because they feel legally thoormlo so. According to both
Shapird’ and Leiter® the main post-dworkinian Anglo-American schismatic
schools of legal positivism (the inclusive and thelusive) have satisfactorily
accounted for such a problem: the former by looggnip the constraints on the
criteria of legality (i.e. by rejecting the pedigrehesis) and stressing the
conventionality of such criteria, the latter by ofthing the pedigree thesis and
introducing the distinction between valid and aggille legal standards to
explain judges’ references to moral norms.

The next move by Dworkin, thus, has been attaclogitivism where it
seemed to be undefended: by putting disagreemerite acenter of the stage,
whereas Hartian positivism seeks to explain lawtamrms of agreement or
conventionality. Indeed, if we assume, as Dworkpeg] that legal positivism is
a plain-fact conception, which simply regards the las a set of institutional
sources based on agreement, the circumstancequiefne disagreements among
officials and especially judges is absolutely iremsible by means of a
positivistic account.

In this paper, | want to argue that the argumehep8o and Leiter deploy to
meet Dworkin’s second critique are not completelecgessful. And this is
partially due to the fact that their reconstructmindisagreements, owing much
to Dworkin’s own original reconstruction, is unsfdictory. For this reason, |
will, first of all, propound a refinement in thextmomy of legal disagreements. |
will do so by assuming a skeptical view on leg&tipretation (much indebted to
Kelsen, Alf Ross, and Guastini). Secondly, | wilitporward two other ways of
looking at legal disagreements. This will show thathen a good deal of
linguistic and logical therapy is carried out, tipeoblem of theoretical
disagreements in law, as Dworkin understands mpki dissolves and, by no
means, constitutes a threat for legal positivistigast as understood from the
perspective of the Continental analytical jurisgmce tradition propounded,
among others, by Hans Kelsen, Alf Ross, Eugenioy@no| and Norberto
Bobbio). However, | will also argue, contrary toiteg's view, that some kinds
of disagreement are indeed relevant features ofemothw, which must be
accommodated into a complete positivistic theoriaof.

’ Shapiro supranote 4 at 31-34.
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2. What are Theoretical Disagreements About?

As is known, Dworkin uses two dichotomies in order attack legal
positivism on the topic of legal disagreemefits.

The first dichotomy is the grounds of law/ propwsis of law distinction. The
latter are propositions bearing upon the existesfca norm in a certain legal
system. The former are the stuff that makes praéiposi of law true. What the
grounds of law are deemed to be manifestly depend=sach one’s theory of law.
Indeed, one of the main jurisprudential questiean&/hether moral facts may or
must figure among the truth conditions of proposisi of law.

The second dichotomy deals with the nature of ptesslisagreements about
law. A first kind of disagreement (which Dworkin laki“empirical”) consists in
controversy about whether the grounds of law haviadt obtained (e.g. if a bill
was passed by the requisite majorities). A secand &f disagreement (which
Dworkin names “theoretical”) consists in controweabout what the grounds of
law are. We would face a theoretical disagreemdrgngver, for instance, we
are in a situation where different subjects disagebout whether social
normative standards (constitutions, statutes, jaldaecisions, etc.) do exhaust
the pertinent grounds of law, or not.

As Shapiro convincingly puts it, one of the maiedés held by Dworkin in
Law's Empireis the following: «the plain-fact view cannot céemance the
possibility of theoretical legal disagreements. Fdr..] legal participants must
always agree on the grounds of law, then it folldhat they cannot disagree
about the grounds of law. Any genuine disagreerabatit the law must involve
conflicting claims about the existence or nonexiséeof plain historical facts.
They must, in other words, be purely empirical gisementss*

However, both positivists and Dworkinians seemgrea, to a certain extent,
that there are things that virtually everybody &ke count as grounds of law
and things that virtually nobody takes to be grauofl law. «The “theoretical
disagreements” to which Dworkin calls attention eiter argues — neither deny
that statutes and judicial decisions are groundavef nor claim that judges must
turn to sacred texts or economic journals to figurewhat law is»?

But if what precedes is correct, we manifestly neea different concepts of
“grounds of law” to appear in the previous argursemd which two different
concepts of seemingly theoretical disagreementsespond. For if everybody
agreed on a unique concept of “ground of law” neotletical reconstruction of
the dispute between positivism and anti-positivisould be possible in terms of
disagreements about the grounds of law. Both cdimcepwould in fact agree
that authoritative normative texts are indéeelgrounds of law, and there would

19 Dworkin, Law’s Empire supra note 5 at 3-6.
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be no further space for debate. For the debatee tmtelligible, we must then
distinguish two meanings of the expression at hand.

The expression “grounds of law” denotes, in a Bestse, the possible sources
of law (i.e. constitutions, statutes, judicial dgons, natural law principles, etc.),
whereas in a second sense it denotesrtbaningof these sources of law. Of
course, we may disagree about what are the soofdas, or about what is their
meaning. Sometimes, Dworkin seems to refer to tkagdeements of the first
kind, which can be regarded as the genuine theatetlisagreements: for
instance, an institutional theory can identify ttenstitution and statutes as the
only sources of law, whereas a more imaginative thearyallow moral norms
to count as such sources. In any case, we knowstltét norm-formulations are
sources of law according to this or that theorynelsefore we know what their
content is.

When dealing with judicial cases which supposedtgneplify theoretical
disagreement, however, Dworkin seems to refer gagieements about the
meaning which is to be assigned to the sourceavaf «the dispute about Elmer
was not about whether judges should follow the davadjust it in the interest of
justice. [...] It was a dispute about what the lansyabout what the real statute
the legislator enacted really saitf».

This ambiguity, generated by Dworkin, is not absenthe papers by Leiter
and Shapiro. While at the very beginning, Leiteyssthat «the key theoretical
disagreements for Dworkin concern the meaning efaittknowledged sources of
law», later on he states that «a theoretical disagreeimendisagreement about
the criteria of legal validity, that is, about tbentent of what Hart calls the Rule
of Recognition»,’ that is about what sources count as valid lawttyrauch
analogously, Shapiro at some point affirms thaotégcal disagreements occur

13 Dworkin, Law’s Empire supra note 5 at 20. Obviously, the notion of “interptmn”
employed by Dworkin is much wider than the meradhaition of meaning to an authoritative text,
and may encompass a broad range of “objects”, ssclpractices, concepts, works of art,
inferences, etc. However, the examples Dworkin usedeal with theoretical disagreements
within the legal domain may easily be reconstructéed cases of disagreements about the
ascription of meaning to some norm-formulations i@ lawgiver-made or judge-made norm-
formulation).Elmer’s Caseand theSnail Darter Case&an be easily reconstructed as cases of this
sort, as will become clearer in what follows (sedtér,supranote 12 at 3). But alsdcLoughlin
andBrown, which are based on precedent, seem to fit coatftyrtwith the explanation provided
in the text.McLoughlin rests upon a disagreement on how to interpret(ithplicit) general
(judge-originated) rule-formulation according toiet “judges ought to follow earlier decisions
of certain other courts”. The defenders of thecsirersion of the doctrine of precedent construe
it as an indefeasible rule (“judges are obligedaiow the precedents of certain other courts,
even if they believe those decisions to have beengil). Those who hold the so-called “relaxed
doctrine of precedent” read this rule as a deféasilde, according to which “judges are obliged
to follow the precedents of certain other courtsless they think them sufficiently wrong to
outweigh the initial presumption in their favor™n lturn, Brown can be seen as a case of
interpretive disagreement about the fourteenth amemt of the US Constitution (i.e. a
normative text), which famously provides that natstmight deny any person “the equal
protection of the laws”.

14 |_eiter,supranote 12 at 1.

Y bid., at 3.



when legal participants all agree about the sous€émwv but «dispute their legal
significance»® whereas at some other point he holds that thisl ko
disagreements «involves conflicting claims abouatthe grounds of law aré.

For the sake of clarity, we should thus redefiretiretical disagreements in a
proper sense” those that stem from the competiegris which judges (and
jurists at large) employ when dealing with the iifezation of the sources of law.
By “source of law” | mean here angorm-formulation (that is any ought
sentence), which may be used by judges to justjr tdecision'® In this sense,
not only authoritative texts are legal sourcesoAiaplied or implicit norms may
be legal sources. But if they count as such, ibasause a legally competent
organ formulates them in what is considered themoaical form. This definition
allows considering as legal sources such diffef@jects” as authoritative texts,
moral principles, customary norms, and judicialcedents.

We should rather call “interpretive disagreemethsse divergences that bear
upon the validity, the ordering or the use of dif@ canons of interpretation,
which must be used in attributing a meaning-contienthe different legal
sources. Within “interpretive disagreements”, we ttather distinguish between
disagreements about the validity of different canoaf interpretations
(“validation interpretive disagreements”) and diseggnents about the best way
to interpret a determinate source of law, i.e. aldhich canon should be used in
a certain class of cases (“selection interpretisagteements”).

Of course, there may be links between theoreticatl anterpretive
disagreements. Judges, for instance, may hold aythef morality as a legal
source that requires choosing certain canons eirpretation as the morally
privileged ones (e.g. an economic analysis oriemedality, triggered by some
normative provisions, may deem the consequentialision as the privileged
one). However, this is absolutely contingent. Falisagreement at the level of
the theory of the sources of law by no means nadgssmplies a disagreement
about what's the meaning of these sources.

Possibly the confusion stems from the fact thah tkinds of disagreements,
in some sense, can be said to be theoretical. @Giyehoid a certain theory of the
sources of law, just as one may have a certainryheinterpretation. In any
case, it is important to stress that a theory abloeitsources of law is a logical
presupposition of a theory of legal interpretati®me cannot interpret something,
which has not been identified yet as a legal soudesagreements about what
are the sources of law appear to be on a higheceptmal level than
disagreements about how to interpret such sourdes.other words,
disagreements about sources are indeed pre-inigggrevhereas disagreements
about interpretation are, as the expression suggederpretive. Obviously,
disagreements on the character of source of aircédited of norms may be due

16 Shapirosupranote 4 at 37.

" Ibid., at 36.

18 This amounts tpartially rearticulating Alf Ross’s concept of a legal s@ur€f. Alf RossOn
Law and Justic€London: Stevens & Sons, 1958) at 77: «'Sourcelswf, then, are understood
to mean the aggregate of factors which exercidaante on the judge’s formulation of the rule
on which he bases his decisions.



to an interpretive disagreement about the corrattrpretation of a legal
provision dealing with legal sources. But thisnst less obviously, contingent.
More importantly, it already implies a certain theof legal sources: i.e. what
counts as a legal source depends, exclusively, tatws provided by
authoritative texts (whose interpretation may veellcontroversial).

3. One More (Short) Visit tRiggsand TVA

The examples that Dworkin uses to illustrate thicakdisagreements are the
very well known US judicial caseRiggs v. Palmer(for short: Rigg9, and
Tennessee Valley Authority v. H{fior short: TVA).*® In the former case, the
guestion was whether Elmer, who had murdered taadjather, could inherit
under the valid will in which the old man declarfeliner heir of his rights and
goods. The majority held that EImer was not erditle inherit, although prima
faciereading of the New York Statute of Wills would leasuggested otherwise.
In the latter case, the question was whether, uthdeEndangered Species Act, a
hundred million dollars dam should be halted fae#tening the habitat of the
snail darter, a small fish of no particular esttedtior biological interest. The
majority held that the construction of the dam tadtop, although a teleological
reading of the relevant statute would have sugdestieerwise. Both cases may
and have been reconstructed in several fys.

Both Shapiro and Leiter agree that Dworkin, throdighe, has read these
cases in different ways in order to justify differ¢heses.

Leiter's analysis is particularly instructive arthininating?® It shows with
the utmost clarity how Dworkin manipulates the axgltion ofRiggsin order to
defend his changing theses. In “The Model of Rulethe stress was on the
Savignyan-flavored argument that some principleslegally valid because they
originate naturally in a certain society. llaw’s Empirethings have changed,
and the stress was put on the different interpeeti@nons privileged by Judge
Earl and Judge Gray respectively. This reading wagteements was
corroborated by reference ©VA and the canons picked up by Chief Justice
Burger and Justice Powell.

Now, contrary to what both Shapffoand Leiter maintain, it seems that
theoretical disagreements in a proper sense ase thicthe “early” Dworkin, not
those of the “later” orfé. In “The Model of Rules I”, virtually all the case
which are mentioned, seem to point to the fact jildges indeed disagree about

¥ Riggs v. Palmer115 N.Y. 506, 22 N.E. 188 (1889)gnnessee Valley Authority v. Hill37
U.S. 153 (1978).

2 For a reconstruction driggsthat makes use of normative relevance of properithe key
feature of disagreement, see Giovanni B. Ratti,s'Dmdelos de relevancia normativa”, in J.J.
Moreso, M.C. Redondo, eddn dialogo con la teoria del derecho de EugenioyBinl (Madrid:
Marcial Pons, 2006).

2L See Leitersupranote 12 at 7-10.

22 Shapirosupranote 4 at 41.
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the best theory of legal sources. Judges Earl aag &ree on the validity of the
New York Statute of Wills, but they diverge on tradidity of the “No man may
profit from his own wrong” principle. Judge Earlrais it as a principle of
“natural law”, whereas Judge Gray advocates foinatitutional theory of legal
sources that rejects it. lraw’s Empire this is not the explanation: they agree on
the sources, but they hold different views as terpret them. So that it is
misleading to affirm, as Shapiro doé$,that positivists cannot explain
disagreements such as the on@WA because they hold that the grounds of law
are fixed by agreement. Here “grounds of law” meéamsaning of the sources of
law”. The judges, however, agree on what counts smurce of law: they are just
having an interpretive disagreement about how tterpmet them, not a
theoretical one about which sources should coumeéged sources (e.g. whether
natural law norms should be regarded as valid lanot).

The very narrative of thé&nail Darter Casejustifies this reading. In all
evidence, Chief Justice Burger and Justice Poveehat impugn the validity of
the Endengered Species Actothing can be found in their opinion againss thi
statement and much can be found in its favor. Tgeian of both judges is very
much focused on interpreting section 7 of Eredengered Species Agthose
invalidity is never claimed. Better said, the indal of such a section is not
even taken into consideration.

However, both judges manifestly disagree about whahe interpretation
such a statute requirés.

As Dworkin points out, «Burger said that the acgntal meaning of the text
should be enforced, no matter how odd or absurccéimsequences, unless the
court discovered strong evidence that Congressitizintended the opposité3.

In other words, Chief Justice Burger held the vidwat statutes are to be
interpreted literally, unless such interpretatiomdss about a result, which was
manifestlynot intended by the legislature. Absurdity or nality of the result of
an interpreting activity is not at stake in Burgedpinion: the only thing that
counts is the legislature’s intention. If the lakor acontextual meaning fits with
it, there is no problem. But if it clearly does rfdt the interpretation of the
statute should vary accordingly.

On the contrary, Justice Powell affirmed that iswet the Supreme Court’s
business to rectify policy or political judgmentsae by the Congress, but held
that, when absurd consequences follow from a cenméerpretation, it is «a duty
of this Court to adopt a permissible constructidmattaccords with some

24 Shapirosupranote 4 at 41.

% |eiter, supra note 12, at 9 holds a different view: «it seemsrfere plausible to construe
Burger and Powell as having an empirical disagre¢rabout a criterion of legal validity they
both accept, namely, that the intention of Congresdrotmthe interpretation of the statute. The
dispute concerns the intention of the Congressnanthe criterion of legal validity». However,
it does not seem that Burger and Powell disagrga@raally about the intentions of the lawgiver,
they primarily disagree about what is the meaniogattribute to the statute dealing with
endangered species. Perhaps, we could also hdlddiia judges disagree on the lawgiver’s
intentions one may deduce from the provisions efgtatute: but this would be an interpretive
problem, more than an empirical one.

6 Dworkin, Law’s Empire supranota 5 at 23.



modicum of common sense and the public wéaRut somewhat differently,

Justice Powell justified his opinion by holding timerpretive canon according
to which the courts should accept an absurd resiyt when statutory language
is clear and there is compelling evidence thatdsintended® Here, absurdity

or normality is the key-vault of meaning-ascriptionhe general canon of
interpretation is that a literal or acontextual miag may be accepted only if it
does not bring about absurd results. The excepioonstituted by legislature’s
clear intention of bringing about the absurd resaohly in this case literal

meaning resulting in absurd consequences ougle emforced.

That the dispute is eminently interpretive (and padperly theoretical, i.e.
about sources’ validity) is proved by some of Chlaktice Burger's remarks,
which criticize Justice Powell for ascribing a miegnto section 7, without
justifying his interpretation. «No explanation iven — Burger CJ argues — to
support the proffered interpretation. This recéésvis Carroll’s classic advice
on the construction of language: ‘When | use a werdumpty-Dumpty said, in
rather a scornful tone — ‘it means just what | det to mean, neither more nor
less’>$°. Chief Justice Burger clearly holds that «[o]neutdobe hard pressed to
find a statutory provision whose terms were anynglathan those in 7 of the
Endangered Species A&t»Justice Powell, on the other hand, no less glearl
holds that «In my view, [section] 7 cannot reasiyéle interpreted as applying
to a project that is completed or substantially ptated when its threat to an
endangered species is discovered. Nor can | betleateCongress could have
intended this Act to produce the “absurd result’] [of. this case. If it were clear
from the language of the Act and its legislativettny that Congress intended to
authorize this result, this Court would be compktie enforce it$. Observe that
both judges do not seem to disagree on the fatisthtutes are to be construed
literally. They disagree, to a great extent, onlitezal meaning of section 7 of
the Endangered Species Act (and also on legislaturentions which may be
derived from it).

Shapiro’s contention thdtenningsenand TVA are hard cases for different
reasons is also to rebut. Shapiro argues that gthbothHenningserand TVA
are hard cases, they are hard for different reasdersningsens hard because,
although the court agreed on the grounds of laguyriing out whether those
grounds obtain in the particular case is a demandurestion that reasonable
people may disagree aboukVA is hard because to determine the correct
outcome of the case, the court had to first reswlliat the grounds of law are,
and reasonable people can disagree about thaiauastwell»**

There are at least two remarks that can be putaichagainst this view.

First: Henningsen at least in Dworkin’s presentation, waset a hard case.
The court was pretty steadfast in identifying a i§ayan-flavored set of

2" TVA supranote 19 at 196.

28 Dworkin, Law’s Empire supranota 5 at 23.
29TVA supranote 19 at 173, note 18.

0 TVA supranote 19 at 173.

3L TVA supranote 19 at 196.

32 Shapirosupranote 4 at 41.



“historical” principles that evidently fitted thadts of the case at hand. However,
as Dworkin suggests by making reference to thetfatthe plaintiff «was not
able to point to any statute, or to any establistuel of law, that prevented the
manufacturer from standing on the contra€tthis position can be opposed by
an ‘“institutional theory” stance, according to whionly explicitly stated
provisions can be sources of |&WTrhe potential disagreement (which did not
materialize in the actual case) is about the scuilltat are to be admitted as legal
sources. It is, in short, a theoretical disagregmen

SecondTVA in turn, was not a case of dissenting about véretiese kinds
of Savignyan-flavored “historical” principles areeeimed to be law. Again,
judges agreed that the Endangered Species Actheagtdtute that controlled the
case. Accordingly, no disagreement existed asdostiurces to be regarded as
legal. However, there was a disagreement aboumtening to attribute to this
statute: hence, it was an interpretive dispute.

| hold the view that at least two other explanatiah the cases at hand are
possible, which are more plausible and theoretiqalbre rewarding than those
we have just examined, since they allow a bettarifcdation (i.e. one that is
more exact, fruitful, and, other things being eqsahpler) of the phenomenon
of legal disagreements. To them must we now tumshall devote the next two
sections to their analysis.

4. The Inconsistency of the System and an Alternatrgeunt of Disagreements

Leiter's explanation of Dworkin's theoretical disagment is highly
illuminating, in so far it demonstrates that thelgas involved in the cases
Dworkin cites incline inconsistently to certain enpretive techniques, on the
basis of their ideological preferencgs.

However, it seems to be puzzling to dub this situiabs one of “theoretical
disagreement”, both because the disagreement dedmesonly an apparent one,
and because there is no reason to define it aeréheal”.

As we have seen, both judges in TVA seem to haweséime theory of what
counts as a source of law. Moreover, the judgeseagn the fact that both the
“plain-meaning rule” and the “intentional rule” ategally valid canons of
interpretation. Their theory of law seems to begame on this point. They also
agree that these canons, in the cases at handfy jisb different and
contradictory solutions: sap,and nonp. If this is so, any conclusion can be said
to be granted in the system, so that the judgesoahe disagreeing on what
justified solutions they prefer to pick up: thispéeds, of course, on their

33 Dworkin, Taking Rights Seriouslgupranote 5 at 23.

% This was, for instance, Mrs. Sorenson’s case inoiRiw’s reconstruction. Cfr. Ronald
Dworkin, Justice in Robe@Cambridge, Mass.: The Belknap Press, 2006) atl43

% More precisely, Leitersupra note 12, at 14 observes that the influence of jtiiges’
ideological preferences may be based on a disirmenconstruction (interpretive techniques are
means to hide their political options) or errordes act on the mistaken assumption that there is
law on the matter, when actually there is not).
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ideological preferences. But this kind of disagreamis of another level,
different from of a proper theoretical disagreemelit is a lower-level

disagreement: they diverge at the level of the glecito favor, but not at the
theoretical level which determines what solutiors @ be considered justified
within the system. Judges have pretty much the shewy about what grounds-
sources are to be admitted and what canons argdsthis is confirmed by the
fact they do not impugn each other’s choice of ithterpretive canon. They
identify the same statutes as the correct sourtémaofor a certain case. The
sources, thus, are the same, as well as the thte®yyemploy to interpret them.

In order to rationally reconstruct the case at haimgs, what we have to do is
admitting, in addition to theoretical disagreemamd interpretive disagreements,
what we may call “decisional disagreements”: thdsagreements that regard
the picking up of one solution to a legal case agnarbunch of different and
contrasting but by hypothesis equally justifieddlegplutions.

It could be objected that not always (or not oftem) face equally justified
legal solutions, stemming from different attributsoof meaning to legal sources.
There can bédegal arguments — so the objection runs — that allowsictaning
one solution better than all the r&sfrhis is only an apparent objection, though:
usually, the rules on the interpretation of legalrses are formulated as norms
imposing certain canons of interpretation in atttibhg a meaning to such
sources. In many cases, these norms of interpyetatipose a series of different
canons. If the set of legal canons of interpretatsonot ordered — i.e. there is no
hierarchical structure among those canons — thantarpreter is allowed to use
any canon, within the set of obligatory canonsldgical terms, we could say
that the interpreter is subject to a so-called efalative obligation”, whose
logical form is usually represented by the deofditnula “d - O (pO g Or
0 ...n)", which reads “When a judges has to deciddshe ought to use
interpretive canon p or g or r or...n". The addressiean alternative obligation
is obliged to carry out one of the courses of aciimposed by the norm, but
he/she is free in choosing which one. And by cagyut one of the alternative
actions prescribed by the norms, he/she compliéis wvi This is what usually
happens with legal canons of interpretation: théreskee of the norms on legal
interpretation is obliged to construe legal sourtes legally valid way, but
he/she may choose freely among the different lggaltognized canons. If this
is correct, then there is no way to logically reyane solution as better than the
other solutions. Of course, this does not meanttieat isnoway at all to regard
a specific solution as the best one: it only mahag as far as the use of canons
of interpretation may be reconstructed as the stiopatter of alternative
obligations, there is ntegal way to classify a specific solution as “betterrtha
the other ones”. In order to structure the setasfons of interpretation and so
altering the equal justified character of everyuioh, one must impose some
extralegal constraint on the ordering of such a#tich in logical terms amounts

% Hans KelsenThe Pure Theory of La{Berkeley: University of California Press: 1967)3&1-
352.
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to changing the alternative obligations into a oogfion of hierarchically
ordered single obligations}.

If what has just been argued is correct, we mawyrassthat the system
containing an alternative obligation about legaénpretation will be flawed by
problems of coherence. As a matter of logic, int,fac a system (at least
potentially) contains botp and nonp as equally valid solutions, it is obviously
an inconsistent system that, for logical reasods)is any of these two solutions.

Now, the problem is whether we can affirm thas better that nop-(or vice
versa), though each of them would be legally jietitvithin the system. In other
terms, we face the question whether to chgose nonp all things considered.
Obviously, this is a moral or axiological (or at$t extralegal) question, which
can be answered definitively only if we have a skebbjectively best moral
principles®® If such a set does not exist, the claim has morally better than
non- is obviously erroneous or disingenuous, as Leiténts out. Judges would
be, consciously or unconsciously, carrying out drass of law, since they
impose some relations of hierarchy on the membkis system that were not
originally ordered® Observe, therefore, that disagreements aboutxiséerce
of a set of objective moral or axiological prinapl (which can be dubbed
“ontological disagreement”) is what is really aalst when it comes to choose
the besimoral solution: we could say, loosely, that this is kbgical form of the
divergences about what’'s the best solution to pigkwithin a set of equally
justified legal solutions. Ontological disagreenserian be at least of two
different kinds. There may be two judges both namng the existence of a set
of true moral values but diverging on the contenthés set. But it can also be
the case that one judge affirms while the othexctsjthe existence of such a set
of privileged moral norms.

The former case recalls of course the dispute etwigferent foundations of
objective ethics, such as the dispute between Bentind natural lawyef§.

The latter case recalls, in turn, the dispute betweatural lawyers and legal
positivists (or better: ethical skeptics) about ghstence of a set of objective
and universal norm¥,and can be considered as another instance of eoldg
historical jurisprudential dispute about what ceuas a legal source.

This result could seem to be inconsistent with Wizt been said earlier about
disagreements about legal sources: decisionalrdisagnts would be, in the end,
disagreements about sources (whether natural laavvialid source or not, for
instance). Notice that it is not the case. Suclagisements materialize when
there is no uniquéegal way of picking up a certain solution and one nthsh

37 In symbols: “d— Op, iffp - ~s”,“d - Oq, iffp - s&q - ~s",“d - Or, iffp -~ s&q -

S &r~s”, etc.

3 Carlos E. Alchourrén, “On Law and Logic”, in (199 Ratio Juris.

% Carlos E. Alchourrén and D. Makinson, “HierarchigfsRegulations and Their Logic”, in R.
Hilpinen, edNew Studies in Deontic LogfBordrecht: Reidel, 1981).

0 Norberto Bobbioll positivismo giuridico(Turin: Giappichelli, 1996, or. ed. 1961) at 86.

“AIf Ross “Validity and the Conflict between Legabsitivism and Natural Law”, in S.L.
Paulson and B. Litschevski, eddéprmativity and Normg$Oxford: Oxford University Press, 1998)
at 148, originally published iRevista juridical de Buenos AireE961.
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turn to morality in order to find an “all-things4esidered” best solution. This is a
disagreement about the use of “second-order” seuia extralegal criteria of
solution of antinomies that one must resort to whegal ones by hypothesis
have run out. This is to say that for ethical skesptwhen a legal system is
unavoidably inconsistent there is no way of juabfy solving the contradiction
by moral means, whereas other conceptions may (and offealldav for such a
solution.

Observe, moreover, that not every ontological dsagent implies a
theoretical disagreemefftTwo judges may have diverging opinions about the
existence of a set of objective moral values, aduthe same time, they may share
an identical theory of legal sources. Howeverhéyt have different opinions on
which are the legal sources to be admitted intcstfstem (and, consequently, to
be regarded as the truth conditions of propositioinw), in most cases they
will have different stances about the existenca sét of objective values.

Although being more exact and fruitful (if not sitap than the traditional
explanations, since it allows dissolving a bunclfatde and fictitious ideas about
disagreements in the law, this explanation presardsaracteristic which some
could regard as problematic or puzzling. The presetonstruction seems, to a
certain extent, to “explain away” any possible tietigal disagreemenwithin
the law, since decisional disagreements seem tda tenontological questions
about morality, and to trigger, so to speak, “secorder theoretical
disagreements”. Almost any disagreement in thalldgmain would be, in the
end, ethical and not legal: it would bear on the &s it ought to be, not on the
law as it is.

We should seek, therefore, another way to explitaeretical disagreement
in law.

5. Disagreements an@lhe Dispositional Account of Defeasibility

A further way to approach Dworkin’s examples is figference to the so-
called “dispositional account of defeasibility”, gmounded by Carlos
Alchourrén??

According to Alchourron, defeasibility in law isuftfully approached from a
pragmatic standpoint about the counterfactual traas of the lawgiver. At least
three attitudinal dispositions of the lawgiver abdhe defeat of a certain
normative standard, on the grounds of a certaidiamhgircumstance C, can be
envisaged? 1) the lawgiver may have a disposition to acceyh BIf A then B”
and “If A and C then B”: in this case C counts asraplicit non-exception; 2)
the lawgiver may have a disposition to accept “Ith&n B” whilst rejecting “If
A and C then B”: circumstance C is thus to be régdras an implicit exception;

“2In what comes forth, | will argue that, from ateém moral perspective, all legal disagreements
can be viewed as ontological.

3 Supra note 38.

* See Alchourrénipidemat 341-342.
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3) the lawgiver may have no disposition at all abeliether considering C as an
exception (like in case 2) or a non-exception (likease 1).

Both Riggs and TVA can be examined in the light of the dispositional
approach.

What is at stake iRRiggsis whether the circumstance K (“killing one’s own
testator”) is to be regarded as an implicit exa@ptio the general statutory
provision that provides that “If one is designatesdr by a valid will, then he is
entitled to inherit”. According to Judge Earl, aimstance K was to be regarded
as an implicit exception, whereas Judge Gray adedctor regarding K as an
implicit non-exception.

TVAcoheres with this explanation even better, sinsticRiPowell and Chief
Justice Burger have their own particular views dratvmay count as an implicit
counterfactual exception, in the absence of ovelwing evidence about the
lawgiver'sreal intentions. As has been seen, Justice Powell titaihgt absurd
consequences should not be considered as valiessiitlwas so intended by the
normative authority. On the contrary, Chief JustiBerrger thought that
normative authorities may (or must) be attributeddefault” disposition to
accept the logical consequences of expressed nowhsnatter how absurd they
may appear), unless there is compelling evidenae ttiey did not intend the
result.

The problem with this approach is, of course, ihékes some (supposed)
empirical facts as the key features for identifyitegy’'s content. Since
counterfactual intentions are virtually impossilite be ascertained, it follows
that «what appears to be a historical investigdhtioles the political preferences
of the interpreters> This is but a logical conclusion: if the key-vaolt the
argument is an unknown element (i.e. lawgiver'gdsstions at the time of the
enactment of a certain norm-formulation), then ih&rpreter is free in
redressing the meaning of such norm-formulatioroating to his/her personal
conjectures about what lawgiver’s attitudes woultven been. Such a thesis
would thus be a sort of disingenuity account irgdise.

The present approach, however, is important sih¢eggers another more
fundamental question, which seems to be theoretid#t logical consequences
of the expressed norms are to be considered atlaali In fact, the problem of
the identification of the legal criteria of recofjon (and, as a consequence, of
the content of a legal system) may be related eécdgfeasibility of legal norms.
This happens when one considers that the iderttdicaf the rules of inference
forms part (or can be reconstructed as forming) pErthe set of the criteria,
which makes it possible to identify legally validles. Within this context, the
main query is about whether any logical consequevitatsoever of expressly
enacted rules is to be regarded as legally validather, justsomeof them?
Manifestly, such a query is about the scope of s$keeé of the criteria of

> Alchourrén,ibidemat 344.

“®There is, of course, a third possibility, whichgates the qualification of “valid law” to the
logical consequences of expressly enacted normsC®E. Alchourréon & E. Bulygin, “The
Expressive Conception of Norms”, in R. Hilpinen, Bgw Studies in Deontic Logisupranote
39.
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recognition, and mostly about the possible inclugibthe rules of inference into
the set of such criterfd.

A first answer to this question maintains thatth# logical consequences of
expressly enacted rules are legally valid, on th&isof the idea that unless we
accept the rules of inference of classical monatéygic, law, as a normative set,
would be completely inert: it would be impossibdequalify reality by means of
classifications (i.e. subsume individual stateshaigs under generic categories)
and, consequently, law could simply not be appigjudges’

A second answer consists in holding a defeasibeeqation of legal rules. As
a matter of fact, recent jurisprudential literatwiers at least three different
conceptions of legal defeasibility. These conceystishare the common idea that
not all the monotonic logical consequences folloanf legal rules, but they
differ on how the consequences of expressed ruigstdo be determined.

A first thesis — which can be dubbed “teleologidafeasibility thesis” —
suggests that we accept as valid logical conse@seat expressed rules only
those consequences that comply with alleged rulegérlying reason®.

A second conception — which can be dubbed “authtoré defeasibility
thesis” — holds that, in order to determine whajfidal consequences of legal
rules can be regarded as valid law, it is essemtiabletermine theactual
intentions of the lawgiver’ As Rodriguez puts ft' this second conception
«limits the set of the derived norms to those nowhsch could be justifiably
ascribed to the authority that enacted the norms fwhich they can be drawn
from».

The third conception is but the ‘dispositional dedibility thesis’, according
to which a logical consequence of a norm can beidered valid law only if
there would have been, at the time of the enactnaedlisposition of the lawgiver
to accept it as such, had he/she thought abouirtienstances.

In this sense, disagreements about the defeagibiliegal norms (interpreted
as a tenet about what logical consequences of fregals count as valid law) are
indeed theoretical in nature, for they refer to tvides of inference, if any, are
admitted by a certain theory of the criteria ofritification of a legal systerif.In
this sense, inquiring into the different concepdianf legal defeasibility seems, at
first sight, to be a proper way to reconstriingoreticaldisagreements in law (at

*" Such a possibility is strongly rejected by Matthélv Kramer, “Why The Axioms and
Theorems of Arithmetic are not Legal Norms”, in (20 27 Oxford Journal of Legal Studies.

“8 E. Bulygin, “Légica deodntica’, in C.E. Alchourréned, 7 Légica, Enciclopedia
Iberoamericana de FilosofigMadrid: Trotta, 1995) 139-140.

“9 Frederick Schauer, “On the Supposed Defeasilblitiegal Rules”, in M.D.A. Freeman, ed,
Current Legal Studies 51egal Theory at the End of the Milleniu@xford: Oxford University
Press, 1998).

0 See Joseph Raz, “Authority, Law and Morality”, Jn Raz,Ethics in the Public Domaijn
(Oxford: Clarendon, 1994) at 213.

1 Jorge L. Rodriguez, “Las consecuencias l6gicaslade normas”, in G. Maniaci, ed,
Eguaglianza, ragionevolezza e logica giurididdilano: Giuffre, 2006) at 232

2 This issue has been explored more thoroughly iidi Jerrer and Giovanni B. Ratti, “Validity
and Defeasibility in the Legal Domain” (forthcomjng
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least from a positivistic perspectivé)Some further clarifications are in order
here. All three conceptions agree on the “positeture of the sources of law.
However, they disagree on two other points: what thre relevant posited

sources, and how legally valid derived norms areb& determined. The

teleological defeasibility thesis is, among oth@ngs, a thesis about what are
the primary elements of law: namely, expressedsraad their underlying

reasons. The logical part of this conception iséabrollary of this assumption:

logically derived norms are those consequencegdl Inorms that are not at
odds with legal reasons. The authoritative defddgilthesis, at least in Raz’s

formulation, hold the opposite view that only exgsed rules are the primary
elements of law, and that their logical consequemnay be considered part of
the law only if they stick to thactual intentions of the lawgiving authorities.
Pretty much the same may be said of the “dispositidefeasibility thesis”, the

only difference being theounterfactuahature of the lawgiver’s intentions.

Therefore, we can identify two levels of possilthedretical disagreements
which are present in the (positivistic) debate aldegal defeasibility: the first
one consists in the relevance of reasons as indepehegal sources, which is
advocated for by the teleological account, but lisaty opposed by the
authoritative account and, probably, also by thspasitional account. The
second level refers to the origins of logicallyided norms. In all evidence, the
three examined conceptions hold a very differeabth on how derived norms
(i.e. a substantial part of the content of law)tarbe determined.

It would thus seem plausible to say that a disagese about the defeasibility
of legal rules is, in the end, a theoretical disagnent (and not a disagreement
about the interpretation of legal sources): a dsagent about what derived
rules count as valid law. Dworkin would thus behtign maintaining that every
interpretive disagreement would be, eventually, raperly theoretical one.
However, this is not the case. The three conceptatmout legal defeasibility we
have just analyzed are general (positivistic) pnislential conjectures about the
validity of derived rules: they disagree theordtichecause they are different
theories about what (positive) law is. It is vepntroversial, though, that judges
and jurists at large deploy such “meta-logical’dates in dealing with questions
of law or that their sentences may be reconstruagecesting on such theories.
For the purposes of the present inquiry, the disposl account of defeasibility
may more properly be understood as a simple métapiretive tenet.
Understood in this sense, it is but a tenet abdw possible different
interpretations of a certain legal source, whiaharried out to decide particular
legal questions, and not (necessarily) to identdiid legal sources. That is to
say that, in order to decide cases, sometimedguaisd judges carry out a literal
interpretation of the legal sources, whereas sotherdimes they carry out a
“dispositional” interpretation of such sourcestiiie following paragraph, whilst

%3 Anti-positivistic conceptions usually conceivedsfeasibility as the effect of objective values
on the application of legal rules. When the appilicaof a rule brings about unjust results, the
rule itself must be defeated by higher order carsitions, which have a moral nature. In this
sense, anti-positivistic conceptions see moraktyaaource of confirmation of the legal validity
of logically derived norms.
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elaborating on Leiter's thesis that disagreemennas a central feature of
contemporary legal orders, | will take up this ssgain.

6. The Place of Agreement in Legal Theory

One of the central contentions of Leiter is that dokin emphasizes a
phenomenon that is completely marginal to law: gisaments materialize only
in a very small percentage of caséMost of the times, most people agree on
the solution of a case. What is then the fruitfakef explaining a certain object
by pointing at some features that only obtain inmportant occasions?

The problem of this argument is evident and sorheraimes Leiter himself
uses it against Dworkin: it is a parochial argumenitich is quite useless in
general jurisprudence. It is totally contingenttthia the USA, agreement is
central in adjudicatory practices. Other legal syst (such as, e.g., the Italian
legal system) seem to be far less characterizeda hyeneral adjudicative
agreement than the US system (at least as it itddpin Leiter's account).
There are many reasons for such divergences: tteeetit costs of adjudication,
the different ways lawyers gain from a process, different structures of the
courts, the force of stare decisis, etc. Both dcigeeement and disagreement
seem to be contingent features of a legal systénthid is correct, neither
agreement nor disagreement, thus, should figumaas theoretical issues of a
generaltheory of a legal system.

For Leiter's (and Anglo-American positivism) argumhéo be definitive, one
has to show that agreement about a rule of redogng a necessary feature for
a legal order to exist. This does not seem to betgd. A legal system, which
exists without there being agreement on its ruleecbgnition, seems perfectly
possible to be conceived of. Effectiveness is hetdame as agreement, and a
system has to be effective, not necessarily agoeedb exist.

Let me elaborate. By “effectiveness” | mean tha thles that compose a
legal system are, by and large, obeyed and appieitheir norm-addressees. It
seems that the notion of effectiveness is indepgnfiem that of agreement.
That is to say that a legal system may be effectwghout any previous
agreement on its sources and content. In other sydedgal rules can be (and
often are) obeyed and complied independently cdllegasons. As Raz points
out>®in fact, «A person may conform to laws imposindigations without
knowing that they exist. He may exercise legal pgwathout realizing that his
actions have any legal effects». This may be sholmedneans of a simple
example. Imagine that | do not know English, amtb Inot understand what the
rule-formulation ‘No jaywalking’ means. Let us alsmagine that | do not
jaywalk (i.e. | guide my behavior by the ‘No jaywmlg’ rule) for reasons other

* Leiter, supranote 12.

> Joseph Raz “The Functions of Law”, in J. R@khe Authority of Law. Essays on Law and
Morality (Oxford: Oxford University Press, 1979) at 168.igbvally published in A.W.B.
Simpson, edDxford Essays in Jurispruden{®xford: Oxford University Press, 1973).
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than legal ones: e.g. | am afraid of being run doevehicles. In such a situation,
the rule, which prevents from walking against tightl is indeed effective,
although it would be very strange to say that leagwith the widespread
interpretation of the norm-formulation or with thedespread construction of the
rule of recognitior?.

Now, let us imagine a more complex situation, inickhthe problem of
agreement concerns a group of people (i.e. a contyhuand a group of
authoritative norms (i.e.: a legal system). Letsuppose that all judges enforce
the rule ‘It is forbidden to breach contracts’. Let also suppose that a first
group of judges enforce this rule because theybelit is logically derived from
the natural law principlePacta sunt servandgand that the authoritatively
posited norm to that effect makes no practicaled#ice in adjudicating the
cases of breach of contract). Another group of gsdgnforce the rule because it
is a means to make the principle of utility effeetin the society: i.e. there is an
instrumental nexus between the norm and its corse@s in terms of utility,
which follows from its application. They would napply the norm if it were not
the case (and they apply the noomly because it is the case). A third group of
judges hold the view that neither natural law piptes nor principles of utility
are part of the law. Accordingly, they think thagither of them is applicable.
The only reason to apply the rule on breaches afract is its (contingent)
membership to the legal system: they take legamsaas content-independent
reasons for action.

Let us now suppose that the three groups of judged their different
theories as to all the rules which compose the legker and that a great number
of norms (derived from these three different cotioss of law and its master
rule) overlap. Well, such a legal set (i.e. theadehe overlapping norms) would
be, to a great extent, an effective one. Howevevould be really odd to say that
it is an agreed-on system. If this is correct, wvannot take (theoretical)
agreement as a necessary condition for the exestaina legal system. However,
effectiveness seems to constitute such a condioret of rules exists in a
certain society to the extent it is obeyed andiadpl

At any rate, Leiter’s discourse seems to be cedterewhat we have called
“interpretive disagreements”, and not on “theowdtidisagreements in a proper
sense”. In other words, what Leiter repeatedlyr@af§i is that there is no diffuse
disagreement about the interpretation of authorggormulations. The pyramid
of legal cases — Leiter argues — has a ratio ofmidgon to one» between the
basis (composed by the cases which enter a lawydfise) and the apex
(composed by cases debated in front of highestspuHowever, this may well

*In Shapiro’s terms, it could be said that my bétwmis guided by the norm on jaywalking,
even though | do no know that my behavior is, witthiat particular system, also norm-governed
by such a norm. cf. Scott Shapi©on Hart's Way Outin J. Coleman, ed;lart's Postscript
(Oxford: Oxford University Press, 2001) at 153-18dginally published in 4 Legal Theory 1998.
>’ See Leitersupranote 12 at 5: «One may think of the universe ghlejuestions requiring
judgment as a pyramid, with the very pinnacle @f $tructure captured by the judgments of the
highest court of appeal (where, one may supposerdiical disagreements in Dworkin’s sense
are rampant), and the base represented by all fhas®ble legal disputes that enter a lawyer’s
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be the result of some contingent sociological fiesgtult may be the case that, in
some system, the pyramid of judicial case is s@eathebecause the costs of
justice are so high that for a great number of fEeaphich could in theory claim
the protection of a right, ide factoimpossible to make their claim in front of a
court of justice. In such a system, the widespragr@ement would be only an
apparent one: as a matter of fact, the costs t€@prevent possible widespread
disagreement from surfacing. Other systems maybé in fact are) differently
shaped, and interpretive disagreements are far evident®.

Within this conceptual context, we can say that enodaw has a disposition
to bringing about interpretive disagreement. Dworbes not deny that many
solutions are by and large agreed-on at a locatl.BvMore importantly,
however, Dworkin affirms that any solution (indedently of its degree of
confirmation) is subject to the threat of justiticgy ascerif’. That is to say, any
decision may in future be reviewed in the light ariother interpretation,
triggered by a different contextualization of a mative provision®* Any
interpretive decision is onlgro temporeand in any case depends on evaluative
considerations: the acceptance and the use ofjtieedon solution is a decision,
not an innocent discovery.

As we have seen, Leiter affirms that positivismaidetter theory since it
explains agreement throughout the system. He eslgradfirms: «One of the
great theoretical virtues of legal positivism atheory of law is that it explains
why the universe of legal cases looks like a pydapnecisely because it explains
the pervasive phenomenonlefjal agreement®

However, contemporary legal systems seem indeedetopervaded by
conflicting principles that boost interpretive diseements® No doubt,

office. This is, admittedly, a very strange-lookimgramid, as the ratio of the base to the pinnacle
is something like a million to one. It is, of coeygamiliar that the main reason the legal system
of a modern society does not collapse under thghteaif disputes is precisely thatostcases
that are presented to lawyers never go any fuittier the lawyer’s office; thahostcases that
lawyers take do not result in formal litigationatimostcases that proceed to litigation settle by
the end of discovery; that most cases that goiab and verdict, do not get appealed; and that
most cases that get appealed do not get appealdx thighest court, i.e., to the court where
theoretical disagreements are quite likely rampant»

8 N.. Bobbio,Contributi ad un dizionario giuridicgTurin: Giappichelli, 1994) at 291-293.

%9 Dworkin, supranote 34 at 53-54: «Of course | do not mean, byngphttention to the constant
threat of justificatory ascent, that the threatl w&livays or even often materialize. Most of the
time it will not, at least in a serious and timexsaming way, and we can cheerfully proceed on
the footing of what we might call very local prigri— in effect, looking no further in our
interpretive arguments than the statutes or casestlgf dealing with the matter at hand».

% Dworkin, ibidemat 54: «But justificatory ascent is always, asérey on the cards: we cannot
rule it out a priori because we never know wheegal claim that seemed pedestrian and even
indisputable may suddenly be challenged by a nedvpartentially revolutionary attack from a
higher level».

®1 See Giovanni B. RattBistema giuridico e sistemazione del dirigfaurin, Giappichelli, 2008)
256-267, 333-335.

%2 Leiter, supranote 12 at 6.

83 Contemporary legal systems are usually based mstibations that incorporate supposed
natural rights. The first author to stress empladiticon the constant conflict of such rights was
Jeremy Bentham: see H.L.A. Harl,776-1976:Law in the Perspective of Philosophy”, in H.L.A.
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inconsistency of principles and subsequent disageeés seem to be one of the
key features of modern law in constitutional stifdsow, that a legal system,
looked at in a momentary fashion, could be regaated bunch of agreements
on different matters is an acceptable tenet, ehengh not problem-free: the
agreement reached, in fact, is often a “faked” @xeTarello correctly puts £
agreement in modern legal orders often is abouhative texts, not meanintjs
That is to say that contemporary legislatures teragree on théormulationsof
the norms: formulations, which are often “negotidtby the different agents
involved in lawmaking’. However, they usually do not agree on the meaning
content of such formulations. They agree on thentdation of the text, but not
on its interpretation. In some sense, we could ey there is an overall
constitutional and legislative agreement on leavimnggs for the judges to settle.
In other words, there is a theoretical agreementjchv conceals likely
interpretive disagreements.

At any rate, if we look at the legal system in aaiyic fashion, it seems to be
quite misleading to affirm that it contains onlyfeav disagreements regarding
some marginal points. The same normative provisaresnormally interpreted
over and over, without ever reaching a point ahfficonfirmation: one can easily
appreciate that jurists constantly disagree orr theianing when the time factor
is taken into consideration. What are the main esusf such diachronic
disagreements?

As Guastini has recently pointed offt, linguistic ambiguity (strictly
understood as multiplicity of meanings due to seiman syntactical features of
language) is not the main cause of interpretivagisements. Disagreements
due to linguistic ambiguity make us facing (statety rare) questions which
have the following logical structure: “Does normatitext T express the norm

Hart, Essays in Jurisprudence and Philosogfxford: Clarendon, 1983) at 149-150. Originally
published in (1976) 5New York Law Review

% Dworkin, supranote 34 at 52-53.

% Giovanni Tarellol"interpretazione della leggéMilan: Giuffré, 1980) at 367.

% On a different level of conceptualization (oneamting logical truths and not empirical ones),
we could say that Jules Coleman’s “abstractiontejsd regarding the rule of recognition,
deployed to save Inclusive Legal Positivism, mayhpps be construed as a theory which
predicates agreement on the formulation of the enaste, but not on its interpretation. Coleman
holds that Dworkin’s criticisms about the centraliif disagreement may be rebutted on the
grounds of the possibility of conceiving of a matastract level of agreement among the legal
participants. E.g. a disagreement about which qurae of political morality stick best to the
US law, conceals an agreement about the idea thdaWw is better seen as allowing principles of
political morality being part of the law (that isn a certain formulation of a master rule of the
system). Another example: judges applying diffemmceptions of justice may agree on the fact
that they are subject to the rule ‘You have to adersvalid law what is just’. We could say that
they agree on the formulation of the master rulghef system, although they interpret it in
different manners. About the “abstaction strategge Jules Colemamhe Practice of Principle.

In Defense of a Pragmatist Approach to Legal The@yford: Oxford University Press, 2001),
and, for criticisms, Ronald Dworkisupranote 34 at 191-194.

7 Which are not, of course, only political partigsyt also business groups, trade unions,
religious communities, etc.

% Riccardo Guastini,.ezioni di teoria del diritto e dello stat@urin: Giappichelli, 2006) at 78-
80.
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N1 or the norm N2?”. However, the majority of ingestive disagreements stem
from other (much more frequent) questions aboutntieaning of a normative
text: e.g. “Does T express only N1, or N2 as welfPDoes T, which surely
expresses N1, also imply N2?”, “No doubt, T expessBll. However, is N1
defeasible?”. We may dub this kind of indeterminamyntextual ambiguity”, i.e.
an ambiguity that does stem not from some syntctic semantic features of
language, but from other kinds of mostly pragmataosiderations about a rule-
formulation.

According to Guastini, the meaning of a normatiee tan be broken down into
two parts: an uncontroversial kernel and a contakhalo. Observe that this is
not Hart's core/penumbra dichotomy, for Hart wamkimg of controversies
about subsumptive sentences (‘Is this skateboanthacle?’, ‘Is the deal
between Tim and Tom a contract?’), whereas Guassnipointing to
controversies about genuine interpretive senteftdsy ambulances and fire
engines enter the park under the ‘No vehicle irk’parde-formulation?’, ‘Does
section 1 of the Sherman Act invalidate all thesaghich restrain trade or just
some of them?’). Let me elaborate. According totffathe main problem for a
theory of legal meaning regards the logical stafusubsumptive sentences, such
as “The fact F is (is not) a case of murder”, “Skatards are (are not) vehicles”,
and so on. Subsumptive sentences have to do wetfigates and cases (being
the latter particular instances or generic statatings). Doubtful subsumptive
sentences, due to the vagueness of concept-woalge to do with the
difficulties that stem from qualifying a certairast of things (be it particular or
generic) under a certain predicate. All predicatgs, according to Hart,
inevitably vague: they have clear instances ofiappbn, clear instances of non-
application, and a zone of penumbra, where we ddkmnow whether to apply
the concept to a certain state of things or nobhs8mptive sentences, however,
get involved only when the ascription of meaningdgal sources has already
been carried out.

For this reason, Hart's theory seems to overlopkadblem, which is paramount
for a theory of legal meaning. And this has to dthwnterpretive sentences, by
means of which one ascribes a certain meaning lesfoumulations. In these
cases, what is doubtful is the very scope of thie:re.g. does the rule-
formulation ‘No vehicles in the park’ prevent amdmutes or fire engines from
entering the park? Evidently, here the problemast about subsumption under
concept-words (no doubt, ambulances and fire esgireindeed vehicles). The
guestion concerns the identification of the rukelit namely (in this case) its
implicit exceptions (if any). Now, we may affirmahevery rule-formulation has
a kernel of agreed-on meaning: in our examplesyybeely would agree that the
rule contains a prohibition about introducing védsdnto the park. However, we
may also affirm that (almost) every norm has a ledldoubtful meaning, which
is not agreed-on: in the case at hand, it wouldubeertain whether the rule
applies, e.g., to ambulances, fire engines or atsrue vehicles. It would also
be doubtful, for instance, whether the rule applsanalogy, to horses or other

%9 H.L.A. Hart, The Concept of La§Oxford: Clarendon, 1994; or. ed. 1961) at 124-136
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kinds of animals, which can be used as means $pat, but which clearly are
not vehicles. In a nutshell, Hart deals with vagssnof concept-words in the
legal discourse, whereas Guastini deals with theigunty (broadly understood

as a mostly pragmatic phenomenon) of the senteneeigh pertain to the

discourse of lawgiving authorities.

This phenomenon of controversy about the halo ainimg of a text seems to
be central in modern law, since different setsaltigs, which can supposedly be
deemed to underlie the rule-formulation, may bedusepop up questions about
the scope of the meaning of a text (in this setisg; may be said to be capable
of extending the halo of controversy).

Recall Schauer's explanation &iggs’* According to Schauer, rules are
instantiations of their justifications. Howeverettules of the Statute of Wills (or
at least the rule involved iRigg9 are not an instantiation of the more general
justification “No man shall profit from his own wmg” (although this
justification may have had some weight in formuigtthe Statute’s provisior(8)

In a complex normative system, however, rules @gld to conflict vertically
with the results indicated by their justificatiotst also “diagonally” with other
justifications lying elsewhere in the legal ordérEarl Judge construes the
provisions of the Statute of Wills not on the basiigheir supposed underlying
values, but on the basis of some other justificatiwhich pertains to other areas
of the system. Now, the use of such justificatiomsreasons, may extend the
halo of controversy in interpreting a certain rtdemulation.Riggsseems to be
a clear example. Judges Earl and Gray agreed ofa¢chéhat the statutory text
allowed a designated heir to inherit, but they glisad about whether a
designated heir who killed his testator was saledti They agreed on the kernel
but not on the halo of meaning of the statutoryimion involved in the case.
And the controversial halo of meaning was indee@reed by the influence of
the general justification according to which “No mshall profit from his own
wrong”.

Let us consider another case: the so-called “Fréedroase”, which was
decided by the Spanish Constitutional Court in 1891e6n Degrelle, a former
Belgian member of the SS, conceded an interviethéoSpanish magazine “El
Tiempo”, where he, among other things, negatedstieah, declared his wishes
for the coming of a newuhrer, and affirmed that Mengele was just «a normal
physician». Mrs. Violeta Friedman, whose entire ilgmvas exterminated in
Auschwitz, impugned these declarations by meanano&ction of “individual
right protection” @mparg in front of the Spanish Constitutional Court. Buc
Court had repeatedly enforced the rule (originateits own precedents) that the

9 See Giovanni B. RattiThe Consequences of Defeasibjlity P. Comanducci and R. Guastini,
eds,Analisi e diritto 2007. Ricerche di giurispruderaaalitica (Turin: Giappichelli, 2008).

" Frederick SchauerPlaying by the Rules. A Philosophical Examinatioh Rule-Based
Decision-Making in Law and in Lif@xford: Oxford University Press, 1991) at 190.

2 Dworkin, Taking Rights Seriouslgupra note 5, at 77.

3 Schauersupranote 71 at 191.

" STC 214/1991, held on November 11th, 1991. Fahéurremarks on this sentence, see M.
Atienza and J. Ruiz Manerbicitos atipicos(Madrid: Trotta, 2nd ed., 2000) 29-31.
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manifestation of value judgments or opinions isnp#ed (in that is implied by
freedom of expression). According to the criterfale Spanish Constitutional
Court, freedom of expression, in turn, collideshwthe right of honor only when
value judgments affect the honor of a particularspe. At first sight, if
precedents had been followed, Mrs. Friedman shoatchave been attributed a
right of protection under the Spanish Constitutias had been held by lower
courts). However, the Constitutional Court decidettherwise: freedom of
expression — the Court argued — does not contaimigint to carry out racist or
xenophobe value judgments, and a person who is rabereof the offended
group, whose dignity has been hurt by such dedtersitis protected under the
Spanish Constitution. Accordingly, Mrs. Friedmanswattributed protection.
Notice that the kernel of agreement regards, ia tlaise, the permission of the
conduct consisting in expressing one’s opinionxklfte and that halo of
controversial or doubtful meaning concerns the ptioas to this permission. In
other words, it all depends on the meaning whichatisibuted, all things
considered, to the judge-made rule-formulation etiog to which “The
expression of value judgments is permitted, unléssurts the honor of a
particular person”.

As has been frequently noted throughout the preserk, it is not very clear
whether the agreement repeatedly referred to,ardébate we have analyzed, is
the first-order agreement on how to interpret tharses of law or a higher-level
agreement on the existence of a master rule toat®the whole system. That is
to say, there may be agreement on the existeneenwdster rule, even though
there are disagreements about what such rule esguregarding the
interpretation of normative provisions. But to djsze about the content of the
normative provisions of a system requires an agee¢rabout the fact that the
system is made of these provisidnsthat makes arguments about interpretive
disagreements pretty much useless to tackle Dwarldrticisms, since such
criticisms point (or should point, if coherently vdéoped) mainly to
disagreement about what counts as a source of law.

A major fact of our contemporary systems seemsetthat our supreme and
constitutional courts roughly agree on what cowadsa valid legal source but
they are often split into different ideologicalBden parties, which hold different
and opposite views about their interpretation.oksinot matter how many cases
reach the stage of these superior courts: theaetdact is that the foundations
of our legal systems, save an abstract criteriodei@rmine what counts as a
legal rule-formulatiory® seem to be, to a certain extent, undetermined iha
say that, in many Western countries, superior soare often divided on

S This can be a way of interpreting José Juan Mordsmal Positivism and Legal
Disagreementgforthcoming) at 4, when he affirms that «A digggment is genuine if and only
if the presupposition of common ground is not difes.

® What Alchourrén,supra note 38, 338, calls “Master Book”. As Riccardo 6tird, “Le
avventure del positivismo giuridico”, introductiom E. Bulygin,ll positivismo giuridico(Milan:
Giuffre, 2007) points out, this seems to be endogiefend legal positivism about the thesis that
the identification of what counts as a valid soustéaw does not depend on moral or axiological
evaluations. But semontraRodriguezsupranote 9 at 19-22.
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fundamental matters, whose uncertain status canriatpread to the entire legal
order. This, in turn, is often due to the fact, ethhas been already noticed, that
modern constitutions usually contain contradictqor at least somehow
conflicting) principled”: this tension among the fundamental values oflegal
system does indeed affect the other layers ofabal Isystem. If the foundations
of a legal order are, to a certain extent, up fabg, this indeterminacy will have
an effect, for logical reasons, on the content ltg twvhole order (although
stipulative means are available to reduce it atelolevels of the same legal
system). If, for instance, we do not know the exampe of the principle of
equality, as a consequence we do not know how terrdene all the relevant
“operative facts” of the legal norms, the deterrtiorathereof is indeed founded
on a judgment of equality or similarif§.lf we do not know what is the scope of
the clause, which provides an “equal protectiorth&f laws”, we would face
subsequent problems in determining which rules-tdations express valid
norms and which do not. More in general, if we @irknow in advance the
scope of basic principles, we really cannot know #®tope of each rule-
formulation of the system, when read in accordancguch principles. In other
words, each rule-formulation can be adapted toeuwdfit, often competing,
principles and accordingly interpreted in severdecent ways. Section 7 of the
Endangered Species Act does not have the same ngezomtent, if we read it
through the lenses of the principle of wildlife esgifiard, or, instead, if we read it
with reference to the principle of economic effiwg. Analogously, section 1 of
the Sherman Act does not mean the same thing ddagt it to the principle of
contractual freedom, or, instead, to the principleconsumers’ protection. For
this reason, (actual or potential) interpretiveadi®ements are to be regarded as
one of the key features of contemporary legal syste

7. Conclusion

The main contentions of the present article afeléswvs:

1. Dworkin’s attack on legal positivism based oa tfotion of disagreements
is ill founded, since it confuses several kinddslagreement, which should be
kept separate in order to have a better graspristguunderstanding of law.

2. Once distinguished the different kinds of dis&gnents jurists have, one is

in a better position when he has to defend legaitipgssm against Dworkin’s
different attacks, as soon as the dissolution @foiiiginal problem is realized.

" See L. GianformaggioFilosofia del diritto e ragionamento giuridic¢Turin: Giappichelli,
2008) at 184-185.

8 Schauer,supra note 71, at 193; Guastinsupra note 68, at 152; José Juan Moreka,
indeterminacion del derecho y la interpretaciénldeConstitucién(Madrid: Centro de estudios
constitucionales, 1997) at 177-181.
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3 The cases used by Dworkin to demonstrate theanete of disagreements
in law are not well chosen, for they only show thatges, who have the same
theories about legal sources and legitimate camdnsiterpretation, diverge
about which equally justified solution to pick up.

4. This, in turn, shows that when judges have agileement about what is the
best solution “all-things-considered” they are beteen as having a profound
“ontological disagreement”, either because theyebkelin the existence of two
different set of true and objective moral valuesbecause one affirms and the
other denies the existence of such a set.

5. Another possible reconstruction of theoretidahgreements pivots on the
“dispositional account of defeasibility”, propountdiey Carlos Alchourrén. Once
put in place, this account may show that the Idgmwan of the disagreement is
about when a norm is to be considered defeasibiies, Tn turn, triggers the
fundamental question about what logical consequeace to be considered as
legally valid.

6. Disagreement, understood as interpretive coatsyabout the attribution
of meaning to legal sources, is indeed a relevaAenpmenon in modern legal
systems, and must be accommodated in a fruitfudl leégeory. Moreover,
disagreement is boosted by the common structurecamigént of our principled-
shaped legal systems, so that it should by no meanggarded as a marginal
problem. This renders it vain any parochial tenevaied to argue that
disagreement in a particular judiciary system maxginal phenomenon, which
does not call for particular attention.

7. Disagreement may thus be regarded as a keydeatwur legal systems,
but its scope is usually confined to disagreematisut the ascription of
meaning to legal sources (i.e. interpretive disaigrents).

8. Regarded from a morally best solution perspegctany instance of legal
disagreement, independently of itegal characterization (as interpretive,
theoretical, etc.), may be traced back to a morefopnd “ontological
disagreement” about the existence of a set of rtydoakt principles. Interpretive
disagreementsynce construed as discrepancies about the bestiaalumay be
seen as ontological disagreements about the egesteinsuch solution. In turn,
theoretical disagreements about what counts asir@esof law are, in their own
right, disputes about the existencesofmething moré¢han mere posited sources.
If this is correct, the whole debate about disages®s in law, read from this
perspective, is but a reiteration (or a reformolati of the ethical
objectivists/skeptics (or in other terms, natuaa/llegal positivism) debate.



